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Introduction and Summary

The primary means of desighating segments of America's rivers as National
Wild and Scenic Rivers has been Congressional action, as provided by the
landmark Wild and Scenic Rivers Act of 1968 (the "Act"). Through October
1998, the thirtieth anniversary of the Act, approximately 9,129 miles of
rivers have been included in the National Wild and Scenic Rivers System by
Act of Congress and now enjoy the statutory protections set forth in the
Act.

This paper addresses a separate and independent means of including rivers
in the national system, through the procedures set forth in section 2(a)(ii)
of the Act. Subject to certain prerequisites and conditions, section 2(a)(ii)
authorizes the Secretary of the Interior to include a river already protected
by a state river protection program in the national system upon request by
a state's governor. This paper describes those prerequisites and conditions,
cites examples of the successful use of section 2(a)(ii), and notes certain
limitations and opportunities for the future use of this river conservation
tool. It also provides an updated appraisal of a critical 1978 report by the
General Accounting Office ("GAO") describing the lack of progress in
expanding the national rivers system both by Congressional and Secretarial
action.

At the time the Wild and Scenic Rivers Act passed, Congress expected the
states to undertake "as much of the job as possible." But, the scorecard on
state participation under the Act during the first thirty years shows this goal
has not been achieved. Segments of only 18 rivers have been included in
the system pursuant to section 2(a)(ii), representing approximately 1,773
river miles. This represents only 12% of the total number of rivers and 16%
of total river miles designated under the Act.



However, several recent trends make it much more likely that the use of
section 2(a)(ii) will assume the significant role Congress originally
envisioned for it. These include the broad shift in authority from federal to
state and local government; the new emphasis on community-based river
conservation activities; and the growing awareness of the economic
benefits to the state or states of a national "designation" of a river. Thus
expanded use of section 2(a)(ii) deserves renewed attention by state
governments and the river conservation community in the Act's thirtieth
anniversary year.

Section 2(a)(ii) Requirements and Congressional Intent

Section 2(a)(ii) has several requirements that must be met for a river to be
designated and protected within the "national wild and scenic rivers
system". First, the river segment must be protected within a state's river
protection program by act of a state's legislature, and must be permanently
administered as such by an agency or political subdivision of that state.
Second, the river must be found to meet the Act's criteria by the Secretary
of the Interior, upon proper application by the state Governor. Third, the
costs of administering the river, excluding costs associated with
administering and managing federally owned lands, must be borne by the
state or political subdivision.

This framework, which provides a key role to the states in obtaining the full
benefits of the Act, was the result of considerable evolution in thinking by
Congress and the Administration during the critical 1967-68 legislative
period. Indeed, one of the key principles in the House version of the final
bill clearly contemplated extensive participation by the states in protecting
rivers under the Act:

A second [principle] is that, since the task of preserving and administering
such streams is not one that can or should be undertaken solely by the
Federal Government, the states ought to be encouraged to undertake as
much of the job as possible and that such encouragement can be given not
only by giving the financial aid for which the Land and Conservation Fund
Act already provides but by assuring them that such Federal agencies as
the Federal Power Commission and the Corps of Engineers will not upset
their plans by taking adverse action without the full knowledge and consent
of the Congress.

The House report expresses the still unfulfilled hope that "...all the states
will become active partners in the development of the national Scenic
Rivers System."

Development of State River Protection Systems

In the decades prior to passage of the Act, a few states had initiated
protection of certain rivers, but only Wisconsin had enacted a



comprehensive legal framework for protecting designated state rivers. But
with the stimulus of the Act, many state legislatures enacted legal
frameworks for state supervision of wild and scenic rivers. In some
instances, the provisions of the state frameworks bore a striking
resemblance to the 1968 federal Act, with the notable exception that state
designation offered no protection against federal assisted water projects,
including federally licensed hydroelectric dams. In other cases, state law
provided only minimal protections. By the early 1990s, more than thirty
states had enacted statutes creating state river protection systems, and the
total number of river miles covered in state managed systems exceeded
13,500, which exceeds the total river miles protected in the national wild
and scenic rivers system. As noted above, however, the level of protection
offered under the state systems varies widely.

The First 2(a)(ii) River

The first river to be designated under section 2(a)(ii) of the Act was 92
miles of the Allagash Wilderness Waterway in northern Maine, one of the
country's most popular wild canoeing rivers. In 1963, five years before the
enactment of the Wild and Scenic Rivers Act, the U.S. Bureau of Outdoor
Recreation (later incorporated into the National Park Service) completed a
study of this river segment and recommended that an "Allagash National
Riverway" be established by Act of Congress, to be acquired and
administered by the U.S. Department of the Interior. This proposal,
however, was not acceptable to the state of Maine, and a compromise
emerged that provided for state management and increased protection for
the river. In 1966, the Maine legislature enacted a strong framework for
preserving the Allagash in its "natural condition," including a program for
land acquisition. After passage of the federal Wild and Scenic Rivers Act,
the Governor of Maine requested federal designation under section 2(a)(ii),
and the Secretary of the Interior approved the request in 1970.

The First Ten Years (1968-78)

Very limited use of section 2(a)(ii) occurred in the first ten years after
passage of the Act. Only four other river segments, the Little Miami and
Little Beaver in Ohio, the New River in North Carolina, and the lower St.
Croix River in Wisconsin and Minnesota, completed the 2(a)(ii) process and
were desighated by the Secretary of the Interior during this decade.

A report issued by GAO in 1978, the Act's tenth anniversary, asserted that
Congress "envisioned a prominent state role" and expected that states
would become "active partners in developing the national system." But the
GAO found that while 190 rivers were included in 26 state river systems as
of 1978, only five states had added rivers to the national system through
the 2(a)(ii) process.



The GAO concluded that the 2(a)(ii) process was "not working as intended,"
for two primary reasons. First, officials in some states believed that national
designation under 2(a)(ii) would be "too costly." The principal concern was
the ability of states to fund the development and administrative costs of a
national river, including land acquisition costs. For example, the GAO cited
studies by the Interior Department that recommended inclusion of

the Suwanee River in Florida and Georgia and the Upper Iowa River in Iowa
in the national system with state administration pursuant to section
2(a)(ii). The GAO noted, however, that none of these states had sought
such a designation because of concern with acquisition and administrative
costs.

Second, repeated requests by the Governor of Oregon for inclusion of a
segment of the Deschutes River in the national system were denied on the
basis of a 1973 legal opinion from the Solicitor of the Interior Department.
The opinion stated that the presence of substantial federal lands along the
banks of the proposed rivers would be "contrary to the stipulation that
administration of the rivers must be at no expense to the Federal
Government." The Solicitor's "negative" opinion was applied to various
exploratory requests from other states.

The GAO recommended that Congress amend the Act to remove this
obstacle to use of section 2(a)(ii). Congress promptly did so, and in 1978
amended the Act to provide that rivers designated under section 2(a)(ii)
are to be administered by the state without expense to the federal
government "other than for administration and management of federally
owned lands." Congress also added a further clarifying sentence to the
effect that use of 2(a)(ii) would not transfer to the state involved any
authority to administer federally owned lands within the boundaries of the
newly-designated river segment. The Congressional action thus increased
the potential for successful 2(a)(ii) designation requests.

Years 11 - 25 Under Section 2(a)(ii) (1978-1993)

The next fifteen years saw significant growth in river miles protected under
section 2(a)(ii). Eight new river segments were added, increasing the
number of river miles protected under section 2(a)(ii) by nearly 1,288
miles. However, these actions occurred in episodic intervals, with the
historic designation of five major California rivers providing the greatest
addition of protected river miles.

This action in January 1981 represented an early "dividend" from the
removal of the obstacle discussed above by the Congress in 1978, since the
segments of the four North Coast rivers designated under section 2(a)(ii)
included substantial federally owned lands. Indeed, earlier in 1978 the U.S.
Interior Department had informed the state of California of the Solicitor's
legal opinion and noted that the North Coast rivers might be ineligible for
secretarial designation under 2(a)(ii), since substantial federal lands were



involved. Thus enactment of the 1978 amendments cleared the way for the
largest single designation under section 2(a)(ii), in terms of total river miles
protected.

The entire process from California Governor Jerry Brown's request to its
approval by Secretary Andrus in the last hours of the Carter administration
took less than six months, a far shorter period of time than for most
previous requests. By contrast, the legal challenges promptly filed by
opponents to designation, ultimately unsuccessful, would last more than
five years.

Years 26-30: The Pace Quickens (1993-98)

The volume and frequency of designations under section 2(a)(ii) has
increased somewhat during the past five years, demonstrated by the
designation of the Westfield River (MA) in 1993, a segment of the Cossatot
River (Ark.) together with Big and Little Darby Creeks (OH) and the Upper
Klamath River (OR) in 1994, the Wallowa River (OR) in 1996, and the
Lumber River (NC) on September 28, 1998, days before the thirtieth
Anniversary of the Act.

Any consideration of using section 2(a)(ii) as a tool to protect rivers must
include utilizing an understanding of Governors' motivations in seeking
designation under section 2(a)(ii) and an assessment of how important
these factors may be in the future. In the past, at least some of the 2(a)(ii)
designations have occurred as a response to a proposed dam. This was
clearly the case with the 1981 designation of the Eel and other California
rivers. Section 2(a)(ii) was also used to protect the New River in North
Carolina from a proposed hydroelectric dam after an effort to obtain
Congressional designation failed. Other 2(a)(ii) designations, such as the
Allagash, came about as a result of a desire within the state to prevent
federal control of the river. In at least six cases, the recommendation for
use of section 2(a)(ii) and for resulting state management of a river,
originated with a study performed by the federal government. Finally, the
most recent 2(a)(ii) designation, the Lumber River (NC, appears to have
been motivated at least in part by a desire to promote increased tourism
through additional public recognition.

Some of these factors had greater influence in the past than they are likely
to have in the future. The era of federal dam building is waning, though the
protection against federally assisted water resources projects may still be a
strong motivation to seek federal Wild and Scenic river status. Also, states
are approaching river protection today in more ways than they did twenty
years ago, including providing technical assistance for watershed
management, flood plain management, riparian area protection, and
utilizing the Clean Water Act.



However, other forces may promote increased use of 2(a)(ii) and state,
rather than federal, administration of protected rivers. There is a pervasive
trend to shift authority from the federal government to state and local
governments. Since the early 1990s, there has been an increasing
emphasis on community-based river conservation activities, including the
development of river management plans. The trend is reflected even with
the case of Congressionally designated rivers, such as the Farmington River
(CT), the Lamprey River (NH), the Great Egg Harbor River (NJ), and

the Niobrara River (NE).

In addition, the growing recognition that, in view of past history, rivers can
be protected through management plans and regulation rather than by land
acquisition, should also make section 2(a)(ii) actions less controversial and
more affordable. The growing trend of community based conservation
efforts, exemplified by President Clinton's American Heritage River
Initiative, may also provide fertile ground for section 2(a)(ii) initiatives. As
groups are actively involved in the regulatory efforts, much stronger
support for the conservation ethic exists among the general public today
than existed at the time the Act was passed. A much clearer understanding
has emerged that national designation for a river will bring increased
recognition, a probable increase in private land values, and increased
recreational usage, with corresponding economic benefits to the state or
states involved. All these factors indicate a need to "take the case to the
people" and move forward with a more systematic and focused approch to
promoting designations under section 2(a)(ii) of the Act.

Conclusion

The GAO has reported that Congressional expectations when approving the
Wild and Scenic Rivers Act in 1968 were that section 2(a)(ii) would provide
an important approach to protecting rivers. However, the record over the
past thirty years indicates that results have fallen short of those
expectations. A number of very important rivers have gained protection
under this section, but the total number of river miles involved is small
compared to the number of river miles that have been protected by
Congress. However, trends outlined above indicate that expanded use of
section 2(a)(ii) deserves renewed attention by state governments and the
river conservation community in the Act's thirtieth anniversary year.



